AMENDATORY SECTION (Amending WSR 05-19-142, filed 9/21/05, effective
10/22/05)

WAC 292-100-007 Definitions. Unless the context clearly re-
quires otherwise, the definitions in this section apply throughout
this chapter.

(1) "Board staff” shall include the executive director, ((the))
investigators, administrative officer, and assistant attorneys general

who bring cases before the board((s—and—the—training—and—information

(2) "Complainant" means a person who has filed a complaint with
the board.

(3) "Employing agency"™ means the former or current state agency
of the respondent during the time the alleged violation occurred.

(4) ((2Eebby+ng—2—feF—the—pHFpeses—ef—RGW—42—52—38Q——dees—net—+n-

i i i i -)) 'Investigation’” means
the fact finding conducted prior to a dismissal or reasonable cause
determination.

(5) "Party” |ncludes the board staff and the respondent ((Fhe

(6) "Presiding officer”™ refers to the board chair, vice chair, a
board member designated as presiding officer by the chair or vice
chair, or an administrative law judge.

((68))) (7)) "Respondent™ means a current or former state officer
or state employee alleged to have violated chapter 42.52 RCW ((by—a

corplatnant)) .

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-020 Complaint procedures—Status of complainant and
others. (1) When a complaint has been filed with the board, neither
the complainant, if other than board, nor any other person ((shalh))
will have special standing to participate or intervene iIn the iInvesti-
gation or consideration of the complaint by the board. The complainant
Is not a party to an ethlcs case for any purpose((——hewever——the—beard

))-

(2) If a member of the board or the board®s staff files a com-
plaint in his or her individual capacity, the board member or staff
member will be disqualified from acting in his or her official capaci-
ty with regard to the disposition of that complaint.
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(3) This section does not affect the right to request a review of
a board staff decision to dismiss a complaint, pursuant to RCW
42 .52.425 and WAC 292-100-045.

(((3)—Fhe—person—or—persons—alleged—in—a—complaint—to-have—viola-
ted chapter 42.52 RCW, are respondents as to that complaint.))

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-030 Complaint procedures ((fer—FiHHng—ecomplaints)).
(1) A complaint filed with the board shall be in writing on a form
provided by the board((s)) or in an appropriate written form that in-
cludes the information iIn subsection (2) of this section, and signed
by the complainant or by the complainant®s counsel, unless anonymous.
(2) A complaint shall include:

(a) The complalnant s name((——exeept—that—the—beard—may—eheese—te

fases—te—be—+dent+f+ed)) unless anonvmou3'

(b) A statement of the nature of the alleged violation(s) and the
name of person(s) responsible ((
elude)) as well as the date, time, and place of each alleged viola-
tion; and

(c) All available documentation and other evidence including any
witnesses to the violation which the complainant is able to supply to
demonstrate a reason for believing that a violation of chapter 42.52
RCW, or the rules adopted under it, has occurred.

(3) A complaint which 1is incomplete, ((e¥)) does not contain
enough information to allege a violation of chapter 42.52 RCW, or is
not within the jurisdiction of the board, will not be accepted for
filing.

((H—TFhe—board—wirH—not——constder—alHegatrens—n—aproperby—Filed

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-041 Investlgatlon of complalnts- ) (1) ((+f—hea#é

€2))) During the course of ((the—preliminary)) an investigation,
the board staff will give the respondent(s) a copy of the complaint or
a summary ((thereef)) of the complaint, and an opportunity to

RCW5)) respond to the allegations. In accordance with RCW 42.52.4i0,
the complainant®s name and identifying information ((shall)) may be
((deleted)) redacted from the complaint.
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C )) (2) During the course
of the investigation board staff (( i i i i

it)) will provide the employing agency with a
copy of the complaint or a summary of the complaint, unless board
staff determlnes it Would |mpede the 1investigation. ((Dar+ng——the

eempla+nant—has—requested—eenf+dent+ality—uhder—ehapter—4271¥—RGW)) lﬂ
accordance with RCW 42.52.410, the complainant®s name and identifying

information ((shall—be—deleted)) may be redacted from the complaint.

((£4)—TFhe—hoard——statfr—shaH—reduece—the—results—of—a prelrminary
review—er—Hvestigatton—to—wrrtrng-))

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-042 Board staff referral of allegations. (1) If the
complaint is outside the jurisdiction of the board, the board or its
staff may also refer such allegations to an appropriate agency with
jurisdiction.

(2) The board staff may refer a complaint ((
of)) to the employing agency for investigation and recommendation of
resolution. 1In accordance with RCW 42.52.410, the complainant®s name
and identifying information may be redacted from the complaint.

(a) The referral will include a copy of the complaint and all
supporting documentation and shall include a date for submission of
the report and recommendatlon aIIOW|ng at least thlrty days ((+f—a

)) The agency rece|V|ng the referral may request addi-
tional time, if needed.

(b) During the course of the agency"s investigation, the agency
((shaHt)) will contact the respondent and provide the respondent with
a copy of the complaint. The agency will provide the respondent with
an opportunity to ((present—such—information—as—the respondent—mayde—
Stre-

€2))) respond to the allegations.

(3) If board staff determine that a complaint alleges conduct
which may violate a criminal statute, the board staff may refer the
complaint to the appropriate law enforcement authority ((and—#¥)).
Once referred, the board staff will suspend their investigation until
the law enforcement authority responds as to whether criminal charges
will be filed. If the law enforcement authority elects to file crimi-
nal charges, no further action will be taken while the criminal case
is pending. If the law enforcement authority elects not to file crimi-
nal charges, board staff ((shall)) will complete their investigation

((and—felleW—the—preeedares—set—feFth—+n—these—reles))
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AMENDATORY SECTION (Amending WSR 07-02-001, filed 12/20/06, effective
1/20/07)

WAC 292-100-045 Dismissal of complaints. (1) ((HF—after—a—pre-

Hmihrary—review—or—investigation)) The executive director may dismiss
the complaint if the board or the board staff determines that:
(a) Any alleged violation that may have occurred is not within
the jurisdiction of the board;

(b) The complaint is obviously unfounded or frivolous; or

(c) The complaint presents a violation of chapter 42.52 RCW, but
any violation that may have occurred does not constitute a material
violation because it was inadvertent and minor, or has been cured,
and, after consideration of all of the C|rcumstances further proceed—
ings would not serve the purposes of this chapter((——the—exeeat+ve—d+-

) -
(2) If the executive director dismisses the complaint, the ((pre-

Hminhary—review—or)) investigation report and a written notice of the
executive director®s order of dismissal ((shallt)) will be provided to
the complainant, respondent, and the board and ((shal)) will include
a statement of the complainant®s right to ((appeal—te)) request review
of the dismissal by the board. (( 52 -

(3) If the board dismisses the complaint, written notice

((shalt)) will be provided to the complainant((s—respondents—and—the
beard—(See RCW-42 .52 _425))) and the respondent.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-046 Complainant®s request for review of executive

director"s dismissal order. (1) ((Upen—the—written—reguest—of—the
corplatnant,—the—executrve—director s—order—of—dismissal—wtH—be—re—

€2))) A written request for review by a complainant must be re-
ceived at the board"s administrative office no later than twenty days
after the date the order of dismissal is mailed to the complainant.

((3)) () A request for review ((shalh)) must state the grounds
((therefor)) for the request for review.

)) (3) When a request for review is received, the board
staff ((shall)) will prepare a record for the board®s review and serve
notice upon the respondent that a review has been requested. The re-
cord will consist of:

(a) The complaint;

(b)) The ((preHminary—review—or)) Investigation report((z—as—ap-
phreable)); o
(c) The order of dismissal;
(d) The complainant®s request for review;
(e) The executive director®s response to the request for review;

and
() Any additional material requested by the chair or the chair"s

designee.
(4) At the next available opportunity, the board
((shalt)) will review the record and deliberate in closed session,
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without oral argument, and act on the request ((at—the-nextmeetingat
whiteh—+Eray—bepracticable)) by:

(a) Affirming the dismissal;

(b) Directing board staff to conduct further investigation; or

(c) Issuing a determination that there is reasonable cause to be-
lieve that a violation has been or is being committed.

((€8))) (5 In reviewing the executive director®s order of dis-
missal, the board ((shalt)) will base its review on whether the execu-
tive director had a rational basis for the decision. The board will
only ((shall)) reverse a decision to the extent that a rational basis
is lacking.

(D)) (6) The board"s decision ((shall—be—reduced—te)) will be
in writing and provided to the complainant and the respondent.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-047 Board member®s request for review of executive

dlrector s dlsmlssal order (1) ((upen—the—WF+tten—¥eqaest—ef—a—beard

4))) A written request for review by a board member must be re-
ceived by the executive director no later than twenty days after the
date the order of dismissal is provided to the board.

(2) When a request for review is received, the board staff
((shaHt)) will prepare a record for the board"s review and serve no-
tice upon the respondent that a review has been requested. The record
will consist of:

(a) The complaint;

(b));he ((preliminary—review—or)) investigation report((—as—ap-

(c) The order of dismissal;
(d) Any additional material requested by the chair, the chair"s
designee or the board member who requested the review.

((5)—TFhe—board—shaH—review—the—records—consider—the—request—in

+t—may—be—practicable)) (3) At the next available opportunity, the
board will review the record and deliberate in closed session, without
oral argument, and act on the request by:

(a) Affirming the dismissal;

(b) Directing board staff to conduct further investigation; or

(c) Issuing a determination that there is reasonable cause to be-
lieve that a violation has been or is being committed.

((68))) (4) In reviewing the executive director"s order of dis-
missal, the board will base its review on whether the executive direc-
tor had a rational basis for the decision. The board will only reverse
a decision to the extent that a rational basis is lacking.
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(5) The board®s decision ((shall—bereduced—to)) will be in writ-
ing and provided to the complainant and the respondent.

AMENDATORY SECTION (Amending WSR 07-02-001, filed 12/20/06, effective
1/20/07)

WAC 292-100-050 Determination on reasonable cause. (1) Follow-
ing ((the—prelminary)) an investigation, If the complaint is not dis-
missed, the board staff ((shall)) will prepare a written investigation
report and make a recommendation to the board on whether to find rea-
sonable cause, including a recommendation as to ((whether)) the poten-
tial penalty ((

(2) Upon receipt of the board staff" s investigation report and
recommendation, the board ((shaH)) will determine whether or not
there is reasonable cause to believe that a violation of chapter 42.52
RCW has occurred and ((whether—any)) the potential penalty ((shoeuldbe

(3) The board®s reasonable cause determination ((shalh)) will be
done in closed session.

(4) If after determining reasonable cause, the board ((Further))
determines that the penalty and costs should be greater than (($5690))
five hundred dollars, the respondent ((shallt)) will be given the op-
tion to have an administrative law judge conduct the hearing and rule

on procedural and eV|dent|ary matters((——+f—the—#espendent—+s—net—g+v-
than—$599)) |n accordance Wlth RCW 42. 52 500.

(5) The board may, on its own initiative, choose to retain an ad-
ministrative law judge to conduct any hearing.

((5))) (B6) Upon receipt of an investigation report and recommen-
dation on a complaint referred to the employing agency for investiga-
tion, the board ((shalt)) will either:

(a) Reject the report and recommendation and initiate its own in-
vestigation; or

(b) Reject or concur with the report and recommendation and dis-
miss the complaint; or

(c) Concur with the report and recommendation and ((e¥ther—i—
thate—a—hearingHF—the recommended—penalty is—a—monetary—Fine—oF))
proceed under this section; or

(d) Concur with the report and recommendation and refer the mat-

ter to the employing agency for implementation of the recommendation
if the recommendation is within the agency®s authority to implement.
The agency ((shalHh)) will report implementation to the board and the
board ((shall)) W|II then dismiss the complalnt((——er
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REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 292-100-010 Initiation of complaint.
WAC 292-100-040 Acceptance and preliminary review of
complaints.
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